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The Commission has recently reviewed the regular compensation status of employer payments for
unused vacation and personal days and itsinterpretation of 840 CMR 15.03(2)(d). The Commission
has decided that retirement boards can determine that payments for unused vacation and persona days
may be classified as regular compensation in accordance with the following criterion:

The payments must be regular and recurring and pursuant to an officid, written policy of the
employer or acollectively bargained contract.

Payments must only be for unused vacation days or persond days actudly earned in the year of the
purchase. Payments can not be for unused sick days since use of sick days is conditioned on not
being able to attend work while vacation and personal days can generally be taken at the option of
the employee.

Payments can not be made as aresult of giving notice of retirement.

Payments must be available on a non-discriminatory basis, athough service minimums and
accumulated leave minimums may be a condition of receipt of payments in accordance with the
policy or contract.

Payments must be in a reasonable amount and, in the aggregate, not in an amount which would
cause a subgtantia financid burden on the retirement system.

The Supreme Judicid Court in the case of Boston School Adminigtrators ruled that regular
compensation “refers to remuneration geared to work or services performed.” Boston Association of
School Adminigrators et d. v. Boston Retirement Board et d., 383 Mass. 336, 341 (1981).
Payments for unused vacation and persona days by policy or contract in a reasonable amount meet
that definition. The Appeds Court, in Zelesky v. Commissioner of the Divison of PERA, ruled thet the
datutory definition of regular compensation is intended to prevent “the introduction of ad hoc payments
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into the caculation of pengon dlowances and ensure aminimum leve of predictability in computing
pension payments made out of the retirement system.” 30 Mass. App. Ct. 106, 109 (1990).
Payments which, in the aggregate, do not have alarge effect on the retirement system mest the

requirement of Zelesky.

Retirement boards should review dl policies and contracts of the governmenta units covered by the
retirement system to determine if the payments for unused vacation and persond days dlowed in those
policies and contracts are regular compensation. This determination should only be made on a
prospective basis.

We trust the foregoing is of assstance. If you have further questions or concerns, please contact this
office.



